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Subpart 1816.1—Selecting
Contract Types

SOURCE: 63 FR 12997, Mar. 17, 1998, unless
otherwise noted.

1816.104 Factors in selecting contract
types.

1816.104-70 Contract type for perform-
ance-based contracting (PBC).

(a) PBC is defined in FAR 37.101 and
discussed in FAR 37.6. Although FAR
part 37 primarily addresses services
contracts, PBC is not limited to these
contracts. PBC is the preferred way of
contracting for all supplies and serv-
ices at NASA. Generally, when con-
tract performance risk under a PBC
specification can be fairly shifted to
the contractor to allow for the oper-
ation of objective incentives, a con-
tract type with objectively measurable
incentives (e.g., FFP, FPIF, or CPIF) is
appropriate. However, when contractor
performance (e.g., cost control, sched-
ule, or quality/technical) is best evalu-
ated subjectively using quantitative
measures, a CPAF contract may be
used.

(b) A level-of-effort contract is not
PBC.

Subpart 1816.2—Fixed-Price
Contracts

1816.202 Firm-fixed-price contracts.

1816.202-70 NASA contract clause.

The contracting officer shall insert
the clause at 1852.216-78, Firm-Fixed-
Price, in firm-fixed-price solicitations
and contracts. Insert the appropriate
amount in the resulting contract.

1816.203 Fixed-price contracts with
economic price adjustment.

1816.203-4 Contract clauses. (NASA
supplements paragraphs (a) and
(d)).

(a) In addition to the approval re-
quirements in the prescriptions at FAR
52.216-2 through 52.216-4, the con-
tracting officer shall coordinate with
the installation’s Deputy Chief Finan-
cial Officer (Finance) before exceeding
the ten-percent limit in paragraph
(c)(1) of the clauses at FAR 52.216-2 and
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1816.303-70

52.216-3 and paragraph (c)(4) of the
clause at 52.216-4.

(d)(2) Contracting officers shall con-
tact the Office of Procurement, Code
HK, for specific guidance on preparing
clauses using cost indexes. Such
clauses require advance approval by
the Associate Administrator for Pro-
curement. Requests for approval shall
be submitted to the Headquarters Of-
fice of Procurement (Code HS).

[62 FR 3478, Jan. 23, 1997, as amended at 64
FR 5620, Feb. 4, 1999; 66 FR 82296, Dec. 28,
2000]

Subpart 1816.3—Cost-
Reimbursement Contracts

1816.303-70 Cost-sharing contracts.

(a) Cost-sharing with for-profit organi-
zations. (1) Cost sharing by for-profit
organizations is mandatory in any con-
tract for basic or applied research re-
sulting from an unsolicited proposal,
and may be accepted in any other con-
tract when offered by the proposing or-
ganization. The requirement for cost-
sharing may be waived when the con-
tracting officer determines in writing
that the contractor has no commercial,
production, education, or service ac-
tivities that would benefit from the re-
sults of the research, and the con-
tractor has no means of recovering its
shared costs on such projects.

(2) The contractor’s cost-sharing may
be any percentage of the project cost.
In determining the amount of cost-
sharing, the contracting officer shall
consider the relative benefits to the
contractor and the Government. Fac-
tors that should be considered in-
clude—

(i) The potential for the contractor
to recover its contribution from non-
Federal sources;

(ii) The extent to which the par-
ticular area of research requires spe-
cial stimulus in the national interest;
and

(iii) The extent to which the research
effort or result is likely to enhance the
contractor’s capability, expertise, or
competitive advantage.

(b) Cost-sharing with not-for-profit or-
ganizations. (1) Costs to perform re-
search stemming from an unsolicited
proposal by universities and other edu-
cational or not-for-profit institutions

48 CFR Ch. 18 (10-1-01 Edition)

are usually fully reimbursed. When the
contracting officer determines that
there is a potential for significant ben-
efit to the institution cost-sharing will
be considered.

(2) The contracting officer will nor-
mally limit the institution’s share to
no more than 10 percent of the
project’s cost.

(c) Implementation. Cost-sharing shall
be stated as a minimum percentage of
the total allowable costs of the project.
The contractor’s contributed costs may
not be charged to the Government
under any other contract or grant, in-
cluding allocation to other contracts
and grants as part of an independent
research and development program.

1816.306 Cost-plus-fixed-fee contracts.
(NASA supplements paragraph (d)).

(d) Completion and term forms.

(4) Term form contracts are incom-
patible with performance base con-
tracting (PBC) and should not be used
with PBC requirements.

1816.307 Contract clauses. (NASA sup-
plements paragraphs (a), (b), (d),
and (g)).

(a) In paragraph (h)(2)(ii)(B) of the
Allowable Cost and Payment clause at
FAR 52.216-7, the period of years may
be increased to correspond with any
statutory period of limitation applica-
ble to claims of third parties against
the contractor; provided, that a cor-
responding increase is made in the pe-
riod for retention of records required in
paragraph (f) of the clause at FAR
52.215-2, Audit and Records—Negotia-
tion.

(b) In solicitations and contracts con-
taining the clause at FAR 52.216-8,
Fixed Fee, the Schedule shall include
appropriate terms, if any, for provi-
sional billing against fee.

(d) In solicitations and contracts con-
taining the clause at FAR 52.216-10, In-
centive Fee, the Schedule shall include
appropriate terms, if any, for provi-
sional billing against fee.

(g) In paragraph (g)(2)(ii) of the Al-
lowable Cost and Payment—Facilities
clause at FAR 52.216-13, the period of
years may be increased to correspond
with any statutory period of limitation
applicable to claims of third parties
against the contractor; provided, that
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a corresponding increase is made in the
period for retention of records required
in paragraph (f) of the clause at FAR
52.215-2, Audit and Records—Negotia-
tion.

1816.307-70

(a) The contracting officer shall in-
sert the clause at 1852.216-73, Esti-
mated Cost and Cost Sharing, in each
contract in which costs are shared by
the contractor pursuant to 1816.303-70.

(b) The contracting officer shall in-
sert the clause substantially as stated
at 1852.216-74, Estimated Cost and
Fixed Fee, in cost-plus-fixed-fee con-
tracts.

(c) The contracting officer may in-
sert the clause at 1852.216-75, Payment
of Fixed Fee, in cost-plus-fixed-fee con-
tracts. Modifications to the clause are
authorized.

(d) The contracting officer may in-
sert the clause at 1852.216-81, Esti-
mated Cost, in cost-no-fee contracts
that are not cost sharing or facilities
contracts.

(e) The contracting officer may in-
sert a clause substantially as stated at
1852.216-87, Submission of Vouchers for
Payment, in cost-reimbursement so-
licitations and contracts.

(f) When either FAR clause 52.216-7,
Allowable Cost and Payment, or FAR
clause 52.216-13, Allowable Cost and
Payment—Facilities, is included in the
contract, as prescribed at FAR 16.307
(a) and (g), the contracting officer
should include the clause at 1852.216-89,
Assignment and Release Forms.

NASA contract clauses.

Subpart 1816.4—Incentive
Contracts

1816.402 Application of predeter-
mined, formula-type incentives.
(NASA paragraphs 1, 2 and 3).

When considering the use of a qual-
ity, performance, or schedule incen-
tive, the following guidance applies.

(1) A positive incentive is generally
not appropriate unless—

(i) Performance above the target (or
minimum, if there are no negative in-
centives) level is of significant value to
the Government;

(ii) The value of the higher level of
performance is worth the additional
cost/fee;

1816.402-270

(iii) The attainment of the higher
level of performance is clearly within
the control of the contractor; and

(iv) An upper limit is identified, be-
yond which no further incentive is
earned.

(2) A negative incentive is generally
not appropriate unless—

(i) A target level of performance can
be established, which the contractor
can reasonably be expected to reach
with a diligent effort, but a lower level
of performance is also minimally ac-
ceptable;

(ii) The value of the negative incen-
tive is commensurate with the lower
level of performance and any addi-
tional administrative costs; and

(iii) Factors likely to prevent attain-
ment of the target level of performance
are clearly within the control of the
contractor.

(3) When a negative incentive is used,
the contract must indicate a level
below which performance is not accept-
able.

[63 FR 12997, Mar. 17, 1998]
1816.402-2 Performance incentives.

1816.402-270 NASA technical perform-
ance incentives.

(a) Pursuant to the guidelines in
1816.402, NASA has determined that a
performance incentive shall be in-
cluded in all contracts based on per-
formance-oriented documents (see FAR
11.101(a)), except those awarded under
the commercial item procedures of
FAR part 12, where the primary deliv-
erable(s) is (are) hardware with a total
value (including options) greater than
$256 million. Any exception to this re-
quirement shall be approved in writing
by the Center Director. Performance
incentives may be included in hardware
contracts valued under $25 million ac-
quired under procedures other than
FAR Part 12 at the discretion of the
procurement officer upon consideration
of the guidelines in 1816.402. Perform-
ance incentives, which are objective
and measure hardware performance
after delivery and acceptance, are sepa-
rate from other incentives, such as cost
or delivery incentives.

(b) When a performance incentive is
used, it shall be structured to be both
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1816.402-270

positive and negative based on hard-
ware performance after delivery and
acceptance, unless the contract type
requires complete contractor liability
for product performance (e.g., fixed
price). In this latter case, a negative
incentive is not required. In struc-
turing the incentives, the contract
shall establish a standard level of per-
formance based on the salient hard-
ware performance requirement. This
standard performance level is normally
the contract’s minimum performance
requirement. No incentive amount is
earned at this standard performance
level. Discrete units of measurement
based on the same performance param-
eter shall be identified for performance
above and, when a negative incentive is
used, below the standard. Specific in-
centive amounts shall be associated
with each performance level from max-
imum Dbeneficial performance (max-
imum positive incentive) to, when a
negative incentive is included, minimal
beneficial performance or total failure
(maximum negative incentive). The re-
lationship between any given incen-
tive, either positive and negative, and
its associated unit of measurement
should reflect the value to the Govern-
ment of that level of hardware per-
formance. The contractor should not be
rewarded for above-standard perform-
ance levels that are of no benefit to the
Government.

(c) The final calculation of the per-
formance incentive shall be done when
hardware performance, as defined in
the contract, ceases or when the max-
imum positive incentive is reached.
When hardware performance ceases
below the standard established in the
contract and a negative incentive is in-
cluded, the Government shall calculate
the amount due and the contractor
shall pay the Government that
amount. Once hardware performance
exceeds the standard, the contractor
may request payment of the incentive
amount associated with a given level of
performance, provided that such pay-
ments shall not be more frequent than
monthly. When hardware performance
ceases above the standard level of per-
formance, or when the maximum posi-
tive incentive is reached, the Govern-
ment shall calculate the final perform-
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ance incentive earned and unpaid and
promptly remit it to the contractor.

(d) When the deliverable hardware
lends itself to multiple, meaningful
measures of performance, multiple per-
formance incentives may be estab-
lished. When the contract requires the
sequential delivery of several hardware
items (e.g. multiple spacecraft), sepa-
rate performance incentive structures
may be established to parallel the se-
quential delivery and use of the
deliverables.

(e) In determining the value of the
maximum performance incentives
available, the contracting officer shall
follow the following rules.

(1) For a CPFF contract, the sum of
the maximum positive performance in-
centive and fixed fee shall not exceed
the limitations in FAR 15.404-4(c)(4)(i).

(2) For an award fee contract.

(i) The individual values of the max-
imum positive performance incentive
and the total potential award fee (in-
cluding any base fee) shall each be at
least one-third of the total potential
contract fee. The remaining one-third
of the total potential contract fee may
be divided between award fee and the
maximum performance incentive at
the discretion of the contracting offi-
cer.

(ii) The maximum negative perform-
ance incentive for research and devel-
opment hardware (e.g., the first and
second units) shall be equal in amount
to the total earned award fee (including
any base fee). The maximum negative
performance incentives for production
hardware (e.g., the third and all subse-
quent units of any hardware items)
shall be equal in amount to the total
potential award fee (including any base
fee). Where one contract contains both
cases described above, any base fee
shall be allocated reasonably among
the items.

(3) For cost reimbursement contracts
other than award fee contracts, the
maximum negative performance incen-
tives shall not exceed the total earned
fee under the contract.

[62 FR 3478, Jan. 23, 1997, as amended at 62
FR 58687, Oct. 30, 1997; 63 FR 9965, Feb. 27,
1998; 63 FR 12997, Mar. 17, 1998; 63 FR 28285,
May 22, 1998]
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1816.404 Fixed-price contracts with

award fees.

Section 1816.405-2 applies to the use
of FPAF contracts as if they were
CPAF contracts. However, neither base
fee (see 1816.405-271) nor evaluation of
cost control (see 1816.405-274) apply to
FPAF contracts.

[62 FR 58687, Oct. 30, 1997]

1816.405 Cost-reimbursement
tive contracts.

incen-

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997]

1816.405-2 Cost-plus-award-fee (CPAF)
contracts.

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997]

1816.405-270 CPAF contracts.

(a) Use of an award fee incentive
shall be approved in writing by the pro-
curement officer. The procurement of-
ficer’s approval shall include a discus-
sion of the other types of contracts
considered and shall indicate why an
award fee incentive is the appropriate
choice. Award fee incentives should not
be used on contracts with a total esti-
mated cost and fee less than $2 million
per year. The procurement officer may
authorize use of award fee for lower-
valued acquisitions, but should do so
only in exceptional situations, such as
contract requirements having direct
health or safety impacts, where the
judgmental assessment of the quality
of contractor performance is critical.

(b) Except as provided in paragraph
(c) of this section, an award fee incen-
tive may be used in conjunction with
other contract types for aspects of per-
formance that cannot be objectively
assessed. In such cases, the cost incen-
tive is based on objective formulas in-
herent in the other contract types
(e.g., FPI, CPIF), and the award fee
provision should not separately
incentivize cost performance.

(c) Award fee incentives shall not be
used with a cost-plus-fixed-fee (CPFF)
contract.

[63 FR 12998, Mar. 17, 1998]

1816.405-272

1816.405-271 Base fee.

(a) A base fee shall not be used on
CPAF contracts for which the periodic

award fee evaluations are final
(1816.405-273(a)). In these cir-
cumstances, contractor performance

during any award fee period is inde-
pendent of and has no effect on subse-
quent performance periods or the final
results at contract completion. For
other contracts, such as those for hard-
ware or software development, the pro-
curement officer may authorize the use
of a base fee not to exceed 3 percent.
Base fee shall not be used when an
award fee incentive is used in conjunc-
tion with another contract type (e.g.,
CPIF/AF).

(b) When a base fee is authorized for
use in a CPAF contract, it shall be paid
only if the final award fee evaluation is
“satisfactory’ or better. (See 1816.405—
273 and 1816.405-275) Pending final eval-
uation, base fee may be paid during the
life of the contract at defined intervals
on a provisional basis. If the final
award fee evaluation is ‘‘poor/unsatis-
factory’’, all provisional base fee pay-
ments shall be refunded to the Govern-
ment.

[62 FR 3478, Jan. 23, 1997. Redesignated and
amended at 62 FR 36706, July 9, 1997; 63 FR
13133, Mar. 18, 1998]

1816.405-272 Award fee evaluation pe-
riods.

(a) Award fee evaluation periods, in-
cluding those for interim evaluations,
should be at least 6 months in length.
When appropriate, the procurement of-
ficer may authorize shorter evaluation
periods after ensuring that the addi-
tional administrative costs associated
with the shorter periods are offset by
benefits accruing to the Government.
Where practicable, such as develop-
mental contracts with defined perform-
ance milestones (e.g., Preliminary De-
sign Review, Critical Design Review,
initial system test), establishing eval-
uation periods at conclusion of the
milestones rather than calendar dates,
or in combination with calendar dates
should be considered. In no case shall
an evaluation period be longer than 12
months.

(b) A portion of the total available
award fee contract shall be allocated to

255



1816.405-273

each of the evaluation periods. This al-
location may result in an equal or un-
equal distribution of fee among the pe-
riods. The contracting officer should
consider the nature of each contract
and the incentive effects of fee dis-
tribution in determining the appro-
priate allocation structure.

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997, as amended at 63 FR
13133, Mar. 18, 1998]

1816.405-273 Award fee evaluations.

(a) Service contracts. On contracts
where the contract deliverable is the
performance of a service over any
given time period, contractor perform-
ance is often definitively measurable
within each evaluation period. In these
cases, all evaluations are final, and the
contractor keeps the fee earned in any
period regardless of the evaluations of
subsequent periods. Unearned award
fee in any given period in a service con-
tract is lost and shall not be carried
forward, or ‘‘rolled-over,” into subse-
quent periods.

(b) End item contracts. On contracts,
such as those for end item deliverables,
where the true quality of contractor
performance cannot be measured until
the end of the contract, only the last
evaluation is final. At that point, the
total contract award fee pool is avail-
able, and the contractor’s total per-
formance is evaluated against the
award fee plan to determine total
earned award fee. In addition to the
final evaluation, interim evaluations
are done to monitor performance prior
to contract completion, provide feed-
back to the contractor on the Govern-
ment’s assessment of the quality of its
performance, and establish the basis
for making interim award fee pay-
ments (see 1816.405-276(a)). These in-
terim evaluations and associated in-
terim award fee payments are super-
seded by the fee determination made in
the final evaluation at contract com-
pletion. The Government will then pay
the contractor, or the contractor will
refund to the Government, the dif-
ference between the final award fee de-
termination and the cumulative in-
terim fee payments.

(c) Control of evaluations. Interim and
final evaluations may be used to pro-
vide past performance information dur-
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ing the source selection process in fu-
ture acquisitions and should be marked
and controlled as ‘‘Source Selection In-
formation—See FAR 3.104"".

[63 FR 13133, Mar. 18, 1998]

1816.405-274 Award fee evaluation fac-
tors.

(a) Explicit evaluation factors shall
be established for each award fee pe-
riod.

(b) Evaluation factors will be devel-
oped by the contracting officer based
upon the characteristics of an indi-
vidual procurement. Normally, tech-
nical and schedule considerations will
be included in all CPAF contracts as
evaluation factors. Cost control shall
be included as an evaluation factor in
all CPAF contracts. When explicit
evaluation factor weightings are used,
cost control shall be no less than 25
percent of the total weighted evalua-
tion factors. The predominant consid-
eration of the cost control evaluation
should be a measurement of the con-
tractor’s performance against the ne-
gotiated estimated cost of the con-
tract. This estimated cost may include
the value of undefinitized change or-
ders when appropriate.

(c)(1) The technical factor, if used,
must include consideration of risk
management (including mission suc-
cess, safety, security, health, export
control, and damage to the environ-
ment, as appropriate) unless waived at
a level above the contracting officer,
with the concurrence of the project
manager. The rationale for any waiver
shall be documented in the contract
file. When safety, export control, or se-
curity are considered under the tech-
nical factor, the award fee plan shall
allow the following fee determinations,
regardless of contractor performance in
other evaluation factors, when there is
a major breach of safety or security.

(i) For evaluation of service con-
tracts under 1816.405-273(a), an overall
fee determination of zero for any eval-
uation period in which there is a major
breach of safety or security.

(ii) For evaluation of end item con-
tracts under 1816.405-273(b), an overall
fee determination of zero for any in-
terim evaluation period in which there
is a major breach of safety or security.
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To ensure that the final award fee eval-
uation at contract completion reflects
any major breach of safety or security,
in an interim period, the overall award
fee pool shall be reduced by the amount
of the fee available for the period in
which the major breach occurred if a
zero fee determination was made be-
cause of a major breach of safety or se-
curity.

(2) A major breach of safety consists
of an accident, incident, or exposure re-
sulting in a fatality or mission failure;
or in damage to equipment or property
equal to or greater than $1 million; or
in any ‘“‘willful” or ‘‘repeat’ violation
cited by the Occupational Health and
Safety Administration (OSHA) or by a
state agency operating under an OSHA
approved plan.

(3) Security is the condition of safe-
guarding against espionage, sabotage,
crime (including computer crime), or
attack. A major breach of security may
arise from any of the following: com-
promise of classified information; ille-
gal technology transfer; workplace vio-
lence resulting in criminal conviction;
sabotage; compromise or denial of in-
formation technology services; damage
or loss greater than $250,000 to the Gov-
ernment; or theft.

(4) The Associate Administrator for
Procurement (Code HS) shall be noti-
fied prior to the determination of a
zero award fee because of a major
breach of safety or security.

(d) In rare circumstances, contract
costs may increase for reasons outside
the contractor’s control and for which
the contractor is not entitled to an eq-
uitable adjustment. One example is a
weather-related launch delay on a
launch support contract. The Govern-
ment shall take such situations into
consideration when evaluating con-
tractor cost control.

(e) Emphasis on cost control should
be balanced against other performance
requirement objectives. The contractor
should not be incentivized to pursue
cost control to the point that overall
performance is significantly degraded.
For example, incentivizing an underrun
that results in direct negative impacts
on technical performance, safety, or
other critical contract objectives is
both undesirable and counter-
productive. Therefore, evaluation of

1816.405-274

cost control shall conform to the fol-
lowing guidelines:

(1) Normally, the contractor should
be given a score of 0 for cost control
when there is a significant overrun
within its control. However, the con-
tractor may receive higher scores for
cost control if the overrun is insignifi-
cant. Scores should decrease sharply as
the size of the overrun increases. In
any evaluation of contractor overrun
performance, the Government shall
consider the reasons for the overrun
and assess the extent and effectiveness
of the contractor’s efforts to control or
mitigate the overrun.

(2) The contractor should normally
be rewarded for an underrun within its
control, up to the maximum score allo-
cated for cost control, provided the av-
erage numerical rating for all other
award fee evaluation factors is 81 or
greater (see 1816.405-275). An underrun
shall be rewarded as if the contractor
has met the estimated cost of the con-
tract (see 1816.405-274(d)(3)) when the
average numerical rating for all other
factors is less than 81 but greater than
60.

(3) The contractor should be re-
warded for meeting the estimated cost
of the contract, but not to the max-
imum score allocated for cost control,
to the degree that the contractor has
prudently managed costs while meet-
ing contract requirements. No award
shall be given in this circumstance un-
less the average numerical rating for
all other award fee evaluation factors
is 61 or greater.

(f) When an AF arrangement is used
in conjunction with another contract
type, the award fee’s cost control fac-
tor will only apply to a subjective as-
sessment of the contractor’s efforts to
control costs and not the actual cost
outcome incentivized under the basic
contract type (e.g. CPIF, FPIF).

(g2)(1) The contractor’s performance
against the subcontracting plan incor-
porated in the contract shall be evalu-
ated. Emphasis may be placed on the
contractor’s accomplishment of its
goals for subcontracting with small
business, HUBZone small business, and
women-owned small business concerns.
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(2) The contractor’s performance
against the contract target for partici-
pation as subcontractors by small dis-
advantaged business concerns in the
NAICS Major Groups designated by the
Department of Commerce (see FAR
19.201(c)) shall also be evaluated if the
clause at FAR 52.219-26, Small Dis-
advantaged Business Participation—In-
centive Subcontracting, is not included
in the contract (see FAR 19.1204(c)).

(3) The contractor’s achievements in
subcontracting high technology efforts
as well as the contractor’s performance
under the Mentor-Protégé Program, if
applicable, may also be evaluated.

(4) The evaluation weight given to
the contractor’s performance against
the considerations in paragraphs (g)(1)
through (g)(3) of this section should be
significant (up to 15 percent of avail-
able award fee). The weight should mo-
tivate the contractor to focus manage-
ment attention to subcontracting with
small, HUBZone, and women-owned
small business concerns, and with
small disadvantaged business concerns
in designated NAICS Major Groups to
the maximum extent practicable, con-
sistent with efficient contract perform-
ance.

(h) Only the award fee performance
evaluation factors set forth in the per-
formance evaluation plan shall be used
to determine award fee scores.

(i) The Government may unilaterally
modify the applicable award fee per-
formance evaluation factors and per-
formance evaluation areas prior to the
start of an evaluation period. The con-
tracting officer shall notify the con-
tractor in writing of any such changes
30 days prior to the start of the rel-
evant evaluation period.

[62 FR 3478, Jan. 23, 1997. Redesignated and
amended at 62 FR 36706, 36707, July 9, 1997; 63
FR 12998, Mar. 17, 1998; 64 FR 25215, May 11,
1999; 656 FR 37059, June 13, 2000; 65 FR 46628,
July 31, 2000; 656 FR 58932, Oct. 3, 2000; 656 FR
70316, Nov. 22, 2000]

1816.405-275
scoring.

Award fee evaluation

(a) A scoring system of 0-100 shall be
used for all award fee ratings. Award
fee earned is determined by applying
the numerical score to the award fee
pool. For example, a score of 85 yields
an award fee of 85 percent of the award

48 CFR Ch. 18 (10-1-01 Edition)

fee pool. No award fee shall be paid un-
less the total score is 61 or greater.

(b) The following standard adjectival
ratings and the associated numerical
scores shall be used on all award fee
contracts.

(1) Ezxcellent (100-91): Of exceptional
merit; exemplary performance in a
timely, efficient, and economical man-
ner; very minor (if any) deficiencies
with no adverse effect on overall per-
formance.

(2) Very good (90-81): Very effective
performance, fully responsive to con-
tract requirements; contract require-
ments accomplished in a timely, effi-
cient, and economical manner for the
most part; only minor deficiencies.

(3) Good (80-71): Effective perform-
ance; fully responsive to contract re-
quirements; reportable deficiencies,
but with little identifiable effect on
overall performance.

(4) Satisfactory (70-61): Meets or
slightly exceeds minimum acceptable
standards; adequate results; reportable
deficiencies with identifiable, but not
substantial, effects on overall perform-
ance.

(5) Poor/Unsatisfactory (less than 61):
Does not meet minimum acceptable
standards in one or more areas; reme-
dial action required in one or more
areas; deficiencies in one or more areas
which adversely affect overall perform-
ance.

(c) As a benchmark for evaluation, in
order to be rated ‘‘Excellent,” the con-
tractor must be under cost, on or ahead
of schedule, and have provided excel-
lent technical performance.

(d) A scoring system appropriate for
the circumstances of the individual
contract requirement should be devel-
oped. Weighted scoring is rec-
ommended. In this system, each eval-
uation factor (e.g., technical, schedule,
cost control) is assigned a specific per-
centage weighting with the cumulative
weightings of all factors totaling 100.
During the award fee evaluation, each
factor is scored from 0-100 according to
the ratings defined in 1816.405-275(b).
The numerical score for each factor is
then multiplied by the weighting for
that factor to determine the weighted
score. For example, if the technical
factor has a weighting of 60 percent
and the numerical score for that factor
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is 80, the weighted technical score is 48
(80x60 percent). The weighted scores for
each evaluation factor are then added
to determine the total award fee score.

[62 FR 3478, Jan. 23, 1997. Redesignated and
amended at 62 FR 36706, 36707, July 9, 1997; 63
FR 13134, Mar. 18, 1998]

1816.405-276 Award fee payments and
limitations.

(a) Interim award fee payments. The
amount of an interim award fee pay-
ment (see 1816.405-273(b)) is limited to
the lesser of the interim evaluation
score or 80 percent of the fee allocated
to that interim period less any provi-
sional payments (see paragraph (b) of
this subsection) made during the pe-
riod.

(b) Provisional award fee payments.
Provisional award fee payments are
payments made within evaluation peri-
ods prior to an interim or final evalua-
tion for that period. Provisional pay-
ments may be included in the contract
and should be negotiated on a case-by-
case basis. For a service contract, the
total amount of award fee available in
an evaluation period that may be pro-
visionally paid is the lesser of a per-
centage stipulated in the contract (but
not exceeding 80 percent) or the prior
period’s evaluation score. For an end
item contract, the total amount of pro-
visional payments in a period is lim-
ited to a percentage not to exceed 80
percent of the prior interim period’s
evaluation score.

(c) Fee payment. The Fee Determina-
tion Official’s rating for both interim
and final evaluations will be provided
to the contractor within 45 calendar
days of the end of the period being
evaluated. Any fee, interim or final,
due the contractor will be paid no later
than 60 calendar days after the end of
the period being evaluated.

[63 FR 13134, Mar. 18, 1998]
1816.406 Contract clauses.

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997]

1816.406-70 NASA contract clauses.

(a) As authorized by FAR 16.406(e),
the contracting officer shall insert the
clause at 1852.216-76, Award Fee for
Service Contracts, in solicitations and

1816.406-70

contracts when an award fee contract
is contemplated and the contract deliv-
erable is the performance of a service.

(b) As authorized by FAR 16.406(e),
the contracting officer shall insert the
clause at 1852.216-77, Award Fee for End
Item Contracts, in solicitations and
contracts when an award fee contract
is contemplated and the contract
deliverables are hardware or other end
items for which total contractor per-
formance cannot be measured until the
end of the contract. When the clause is
used in a fixed-price award fee con-
tract, it shall be modified by deleting
references to base fee in paragraphs (a),
and by deleting paragraph (c)(1), the
last sentence of (¢)(4), and the first sen-
tence of (¢)(b).

(¢c) The contracting officer may in-
sert a clause substantially as stated at
1852.216-83, Fixed Price Incentive, in
fixed-price-incentive solicitations and
contracts utilizing firm or successive
targets. For items subject to incentive
price revision, identify the target cost,
target profit, target price, and ceiling
price for each item.

(d) The contracting officer shall in-
sert the clause at 1852.216-84, Esti-
mated Cost and Incentive Fee, in cost-
plus-incentive-fee solicitations and
contracts.

(e) The contracting officer may in-
sert the clause at 1852.216-85, Esti-
mated Cost and Award Fee, in cost an
award fee solicitations and contracts.
When the contract includes perform-
ance incentives, use Alternate I. When
the clause is used in a fixed-price
award fee contract, it shall be modified
to delete references to base fee and to
reflect the contract type.

(f) As provided at 1816.402-270, the
contracting officer shall insert a clause
substantially as stated at 1852.216-88,
Performance Incentive, when the pri-
mary deliverable(s) is (are) hardware
and total estimated cost and fee is
greater than $25 million. A clause sub-
stantially as stated at 1852.216-88 may
be included in lower dollar value hard-
ware contracts with the approval of the
procurement officer.

[62 FR 3478, Jan. 23, 1997. Redesignated and
amended at 62 FR 36706, 36707, July 9, 1997; 62
FR 58687, Oct. 30, 1997; 63 FR 13134, Mar. 18,
1998]
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1816.504

Subpart 1816.5—Indefinite-
Delivery Contracts

1816.504 Indefinite quantity contracts.
(NASA supplements paragraph (a))

(a)(4)(ii) ID/IQ service contract values
and task order values shall be ex-
pressed only in dollars.

(a)(4)(v) See 1815.7003.

[62 FR 3478, Jan. 23, 1997, as amended at 65
FR 38777, June 22, 2000]

1816.505 Ordering. (NASA supple-
ments paragraphs (a) and (b))

(a)(2) Task and delivery orders shall
be issued by the contracting officer.

(b)(6) The Agency and installation
ombudsmen designated in accordance
with 1815.7001 shall review complaints
from contractors on task order con-
tracts and delivery order contracts.

[62 FR 3478, Jan. 23, 1997, as amended at 64
FR 51079, Sept. 21, 1999; 65 FR 38777, June 22,
2000; 65 FR 46628, July 31, 2000]

1816.505-70 Task ordering.

(a) The contracting officer shall, to
the maximum extent possible, state
task order requirements in terms of
functions and the related performance
and quality standards such that the
standards may be objectively meas-
ured.

(b) To the maximum extent possible,
contracting officers shall solicit con-
tractor task plans to use as the basis
for finalizing task order requirements
and enable evaluation and pricing of
the contractor’s proposed work on a
performance based approach as de-
scribed in 1816.104-70(a).

(c) Task order contract type shall be
individually determined, based on the
nature of each task order’s require-
ments.

(1) Task orders may be grouped by
contract type for administrative con-
venience (e.g., all CPIF orders, all FFP
orders, etc.) for contractor progress
and cost reporting.

(2) Under multiple awards, solicita-
tions for individual task plans shall re-
quest the same pricing structure from
all offerors.

(d) Any undefinitized task order
issued under paragraph (f) of the clause
at 1852.216-80, Task Ordering Proce-
dure, shall be treated and reported as

48 CFR Ch. 18 (10-1-01 Edition)

an undefinitized contract action in ac-
cordance with 1843-70.

[62 FR 3478, Jan. 23, 1997, as amended at 65
FR 46628, July 31, 2000]

1816.506-70 NASA contract clause.

Insert the clause at 1852.216-80, Task
Ordering Procedure, in solicitations
and contracts when an indefinite-deliv-
ery, task order contract is con-
templated. The clause is applicable to
both fixed-price and cost-reimburse-
ment type contracts. If the contract
does not require 533M reporting (See
NPG 9501.2, NASA Contractor Finan-
cial Management Reporting System),
use the clause with its Alternate 1.

[62 FR 3478, Jan. 23, 1997, as amended at 64
FR 51079, Sept. 21, 1999]

Subpart 1816.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

1816.603 Letter contracts.

1816.603-370 Approvals.

(a) All requests for authority to issue
a letter contract shall include the fol-
lowing:

(1) Proposed contractor’s name and
address.

(2) Location where contract is to be
performed.

(3) Contract number, including modi-
fication number, if applicable.

(4) Brief description of the work or
services to be performed.

(5) Performance period or delivery
schedule.

(6) Amount of letter contract.

(7) Performance period of letter con-
tract.

(8) Estimated total amount of defini-
tive contract.

(9) Type of definitive contract to be
executed.

(10) A statement that the definitive
contract will contain all required
clauses or identification of specific
clause deviations that have been ap-
proved.

(11) A statement as to the necessity
and advantage to the Government of
the proposed letter contract.

(12) The definitization schedule de-
scribed in FAR 16.603-2(c) expected to
be negotiated with the contractor.
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(b) Requests for authority to issue
letter contracts having an estimated
definitive contract amount equal to or
greater than the Master Buy Plan sub-
mission thresholds of 1807.7101 (or
modifications thereto) shall be signed
by the procurement officer and sub-
mitted to the Associate Administrator
for Procurement (Code HS) for ap-
proval.

(c) Authority to approve the issuance
of letter contracts below the Master
Buy Plan submission thresholds speci-
fied in 1807.7101 is delegated to the pro-
curement officer.

(d) Any modification of an
undefinitized letter contract approved
by a procurement officer in accordance
with paragraph (c) of this section that
increases the estimated definitized
contract amount to or above the Mas-
ter Buy Plan submission thresholds
must have the prior approval of the As-
sociate Administrator for Procurement
(Code HS).

PART 1817—SPECIAL
CONTRACTING METHODS

Subpart 1817.1—Multiyear Contracting

Sec.
1817.105 Policy.
1817.105-1 TUses.

Subpart 1817.2—Options

Scope of subpart.

Solicitations.

Contracts.

Evaluation.

1817.207 Exercise of options.

1817.208 Solicitation provisions and con-
tract clauses.

1817.200
1817.203
1817.204
1817.206

Subpart 1817.4—Leader Company
Contracting

1817.401 General.

Subpart 1817.5—Interagency Acquisitions
Under the Economy Act

1817.503 Determinations and findings re-
quirements.
1817.504 Ordering procedures.

Subpart 1817.70—Acquisitions With Military
Departments

1817.7000 Scope of subpart.
1817.7001 Awuthorization and policy.

1817.200

1817.7002 NASA-Defense Purchase Request
and acceptance.

1817.7002-1 Acceptance by Military Depart-
ment.

1817.7002-2
prices.

1817.7002-3

1817.7002-4

Changes in estimated total

Payments.
Contract clause.

Subpart 1817.71—Exchange or Sale of
Personal Property

1817.7101 Policy.

Subpart 1817.72—Interagency Transactions
1817.7201 Policy.

Subpart 1817.730—Phased Acquisition

1817.7300 Definitions.

1817.7301 Down-selctions in phased acquisi-
tions.

1817.7301-1

1817.7301-2

1817.7301-3

1817.7301-4 Synopsis.

1817.7301-56 Progressive competition.

1817.7302 Contract clauses.

AUTHORITY: 42 U.S.C. 2473(c)(1)

SOURCE: 61 FR 55753, Oct. 29, 1996, unless
otherwise noted.

Pre-solicitation planning.
Evaluation factors.
Down-selection milestones.

Subpart 1817.1—Multiyear
Contracting

1817.105 Policy.
1817.105-1 Uses.
paragraph (b))

(b) The Associate Administrator for
Procurement (Code HS) is the approval
authority for the use of the multiyear
contracting technique. Requests for ap-
proval shall be signed by the procure-
ment officer and shall include a de-
scription of the acquisition, identifica-
tion of anticipated contract costs and
funding, and a determination, with
supporting rationale, that each of the
criteria in FAR 17.105-1(b) (1) through
(5) is met by the proposed use of
multiyear contracting.

(NASA supplements

Subpart 1817.2—Options

1817.200 Scope of subpart.

FAR subpart 17.2 applies to all NASA
contracts.
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